
An Overview of the Book

In legal writing and skills courses, students learn how to use, interpret, and
explain law. In casebook courses, students learn law by studying original
sources. Only in a very small number of courses do students learn how to create
law themselves. A legal drafting course is one of those few. In writing this text-
book for drafting courses, we have been guided by the following principles.

Drafting rules of law is part of making law. In a drafting course, students aren’t
using legal machinery built elsewhere and delivered to them. They’re designing
the machinery themselves. In any given semester, a certain number of students
tell us, near the end of the course, that learning how to use rule structures to
build law has given them an understanding, for the first time, of how law really
works.

Many drafting concepts and skills span different categories of legal docu-
ments (Chapters 1–2, 5, 27–40). Although statutes and contracts have distinct
differences, they also have much in common. A contract is more or less a private
statute adopted by the parties to govern their transaction (Chapter 26). And
with few exceptions, the principles courts follow when interpreting statutes
are the same principles they use when interpreting contracts (Chapter 17). A
student who masters the art of drafting statutes and contracts has developed the
foundational skills and knowledge for drafting other governing documents
(Chapters 1 and 40).

The basic building blocks of statutes and contracts are the three kinds of legal
rules — duties, discretionary authority, and declarations (Chapters 1–2, 6, 9–
12). Conditions, exceptions, and tests are essentially one concept in different
forms (Chapters 1 and 13). They are attached to rules and operate like on/off
switches, activating or deactivating a rule depending on contingent facts. Every
rule has a design or structure that almost always can be expressed in a single
sentence (Chapters 1, 6, 8).

Like all lawyers, a drafter represents a client whose goals the drafter is trying
to accomplish (Chapters 4, 19, 26, and 34). A drafter designs a legal document
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using a combination of basic rule structures to accomplish a client’s goals and to
solve problems (Chapters 8, 16, 30, and 38). Effective drafting is preventive
maintenance for the client. It saves the client time, money, and uncertainty
that results from litigation.

To get results and achieve the client’s goals, the drafter selects from among a
few basic tools — duties, discretionary authority, declarations, conditions,
exceptions, and tests. A drafter can use a few other tools as well depending
on the context, such as representations and warranties in contracts and
scope and enforcement provisions in statutes. Whether drafting a contract, a
statute, or another governing document, a drafter must understand the relevant
legal and factual context (Chapters 4, 31, 34, and 36).

Drafting is a process that a student or lawyer can master (Chapters 20–24 and
34). Among other things, drafting involves predicting what courts will do
(Chapters 5, 16–17, 26, and 35). Drafting involves unique issues of ethics and
professionalism, particularly when relying on sophisticated technology that cre-
ates the risk of compromising client confidentiality (Chapter 19). Effective draft-
ing requires the ability to anticipate potential problems and issues and draft in a
way that resolves them without the need for litigation (Chapters 18 and 20–22).

Law loses moral authority to the extent that it is expressed in obscure lan-
guage that only lawyers and judges can understand. (Chapters 3 and 7 plus
Appendices A, B, and F). Even the best drafter cannot guarantee that lay people
will comprehend every sentence in a statute or contract. But that’s not an excuse
for failing to try (Chapters 7, 14, 18, and 20–24). Legal drafting isn’t limited to
typing on a keyboard. It has a moral dimension, and it both influences and
reflects the health of a democracy.

Learning how to draft law includes learning how to use rules wisely in accom-
plishing a client’s goals (Chapters 15–16). Pointless complexity is a hallmark of
weak drafting. Part of drafting wisdom is finding an effective simplicity both in
the words chosen and in the concepts those words express (Chapters 3, 7, 16,
and 34 plus exercises in several chapters as well as Appendices A, B, and F).

Throughout the book, a block quote’s font tells you what kind of quote it is. If
the block is in a serif font — the same font this sentence is in — the quote is from
an actual source identified in the text or in a footnote. But if the block is in a sans
serif font — like this sentence — it is something we made up to illustrate a
point or give students something to rewrite. Text inside a Table, however, is in
a sans serif font regardless of the source.
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